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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
oooOooo 
TAUNA LEE TIZPA, ) APPELLANT'S REPLY BRIEF 
Plaintiff/Respondent, ) District Ct. No. 15776 
) Civil No. 900079-CA 
vs. ) Priority 7 
AKBAR TIZPA, ) 
Defendant/Appellant ) 
oooOooo 
Pursuant to Rule 24(c) of the Utah Rules of Appellate 
Procedure, appellant Akbar Tizpa (hereafter "husband"), through 
counsel, responds to the brief of the respondent (hereafter 
"wife") as follows: 
SUMMARY OF ARGUMENTS 
Husband has met his burden of proof under Rule 52(a) of the 
Utah Rules of Civil Procedure. Husband has cited to the record 
all relevant evidence considered by the trial court in rendering 
its decision, including evidence which may not be considered 
favorable to his position. (Brief at 3-8) Husband then 
demonstrated in his brief that the trial court' s findings of fact 
were so contrary to the evidence presented that the appellate 
court should ignore the usual deference given to the trial court 
and enter its own findings, consistent with the evidence, 
awarding custody of the four minor children to the husband. 
(Brief at 10-23) 
This court should not consider on appeal the disputed 
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evidence presented at trial concerning husband7 s cultural 
background and use of marital funds as there is nothing in the 
record to indicate that the trial court was persuaded to believe 
the allegations made by wife, or that even if such allegations 
were true, these facts were properly considered as a factor in 
the trial court' s decision to award custody of the minor children 
to wife. 
ARGUMENT 
Wife raises two new issues in her brief: (1) that husband 
failed to meet his burden of proof under Rule 52(a) of the Utah 
Rules of Civil Procedure; and, (2) that husband flagrantly 
misrepresented the evidence adduced at trial. Husband responds 
to these issues as follows: 
A. HUSBAND SUSTAINED HIS BURDEN OF PROOF UNDER RULE 52 fa) 
Rule 52(a) of the Utah Rules of Civil Procedure requires 
that the findings of fact of the trial court not be set aside, 
"unless clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge the credibility of the 
witnesses." A finding is "clearly erroneous" when, "although 
there is evidence to support it, the reviewing court on the 
entire evidence is left with the definite and firm conviction 
that a mistake has been committed. " State v. Walker, 743 P. 2d 
191, 193 (Utah 1987). Thus, -if this appellate court determines 
that the decision of the trial court is, "against the clear 
weight of the evidence, or if the appellate court otherwise 
reaches a definite and firm conviction that a mistake has been 
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made, the findings. . . will be set aside. " Id. 
The burden of proof requires that appellant, "marshal the 
evidence in support of the findings and then demonstrate that 
despite this evidence, the trial court' s findings are so lacking 
in support as to be ' against the clear weight of the evidence,' 
thus making them ' clearly erroneous. ' " Riche v. Riche, 784 P. 2d 
465, 467 (Utah App. 1989) (quoting In re Estate of Bartell, 776 
P. 2d 885, 886 (Utah 1989)). To successfully marshal the 
evidence, the appellant must cite the appellate court, "to all 
the evidence in the record that would support the determination 
reached and then demonstrate why, even when viewed in the light 
most favorable to the court below, it is insufficient to support 
the finding under attack. " Harker v. Condominiums Forest Glen, 
740 P. 2d 1361, 1362 (Utah App. 1987). 
In this case, appellant\husband has amply marshaled the 
evidence in support of the trial court's findings and has 
demonstrated that the trial court' s determination to award 
custody of some of the minor children to the mother is contrary 
to the children' s best interests as measured against the clear 
weight of the evidence. 
1. HUSBAND MARSHALED THE EVIDENCE AS REQUIRED UNDER RULE 52(a) 
Husband begins his analysis of the trial court' s findings of 
fact by citing to the record all evidence supporting the trial 
i 
court' s decision, and particularly to evidence that could be 
construed to be unfavorable to his position. (Brief at 3-8) 
Specifically, husband pointed out testimony with regard to 
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evidence presented, and the trial court' s finding, that: 
a. Wife had been the primary caretaker of the minor 
children of the parties until approximately December, 
1989, or January, 1990, and was until that time a 
"wonderful mother." (Brief at 4, 7, 13, 15, 20) 
b. Wife had alleged that husband engaged in abusive 
behavior during the marriage. (Brief at 5, 7) 
c. Husband was a strict disciplinarian. (Brief at 5-
7) 
d. The oldest daughter testified that she was afraid 
of the father and refused to reside with him. (Brief at 
6, 21) 
e. The seven year old daughter had special 
educational needs. (Brief at 6, 22) 
f. The oldest daughter testified in chambers that she 
desired to remain in the custody of her mother. (Brief 
at 6, 14) 
g. Two of the daughters were closely bonded to the 
mother. (Brief at 7, 22) 
h. The father was away from the home for the purposes 
of employment for substantial periods of time. (Brief 
at 7) 
i. The trial court found that the family study 
performed by Dr. Smith based the final recommendation 
primarily upon the general unwholesome character of the 
wife's child-lover. (Brief at 17-18) 
j. Neither husband nor wife has abused or 
significantly neglected the children in the past. 
(Brief at 20) 
k. Husband' s employment would require a day care 
provider and may require a tutor for one of the 
children. Daycare and tutoring were presently being 
adequately provided by wife. (Brief at 21) 
1. Wife' s schedule was the more flexible in meeting 
the needs of the two younger children. (Brief at 21) 
m. It would be detrimental to remove the two younger 
children from the care of the mother. (Brief at 22-23) 
Of all of the allegations made against the husband at the 
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time of trial, husband did not refer in his brief to certain 
allegations made by wife which are referenced in her statement of 
facts found at pages 2-5 of wife' s brief: 
a. Paragraph (g) of wife' s brief alleges that husband 
was culturally gender-biased. (Brief at 3) 
b. Paragraph (h) of wife' s brief alleges that husband 
dominated his family. (Brief at 3) 
c. Paragraph (i) of wife's brief alleges that husband 
restricted the wife's friendships. (Brief at 3) 
d. Paragraph (1) of wife's brief alleges that husband 
withdrew all of the marital savings at the time of 
separation. (Brief at 4) 
None of the allegations stated above in support of the 
wife' s position were mentioned by the trial court in its 
memorandum decision or were expressed in any fashion in the 
findings of fact that were drafted by wife' s counsel. There is 
no reason to believe that the trial court determined that the 
above-referenced allegations asserted by wife had any basis in 
truth or fact; that any or all of the above-referenced 
allegations were considered by the trial court; or, that any or 
all of the above-referenced allegations, assuming they are true, 
significantly impaired husband' s ability to parent. 
2. HUSBAND DEMONSTRATED THAT THE FINDINGS ARE CLEARLY ERRONEOUS 
Husband cited each and every item of evidence that went 
against his position. (Brief at 3-8) He then analyzed each 
detrimental finding of fact and demonstrated how the finding was 
not supported by the record, and did not rationally support the 
conclusion that the best interests of the children dictated that 
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wife be awarded custody of three of the parties' four minor 
children. (Brief at 10-23) Consequently, husband has rebutted 
the presumption of correctness that attends findings of fact 
under Rule 52(a). 
B. WIFE HAS MATERIALLY MISREPRESENTED THE EVIDENCE 
Assuming that wife properly raises allegations asserted at 
the trial court level regarding husband' s cultural background, 
husband contraverts wife' s Statement of Facts regarding each and 
every allegation raised in paragraphs (g) through (i) and in 
paragraph (1) of wife's brief in the following particulars: 
1. Husband was born and raised in Iran, but spent a 
majority of his life in the United States, from 1969 until 1976, 
and from 1979 until the present time. (Trial Transcript, 
hereafter "TT." at 345-347; Transcript Order to Show Cause, 
hereafter »TOSC. " at 124) 
2. The trial court did not enter a finding that husband 
was gender-biased or that gender-bias played any factor in the 
trial court' s decision to award custody of three of the minor 
children to the mother. The court-appointed psychologist 
testified that he was not aware of whether the Iranian culture 
discriminated against women. (TT. 301) Husband testified of his 
wife's many accomplishments, skills and abilities which he 
believed wife did not acknowledge. (TOSC. 129) 
3. A clinical social worker who had provided marriage and 
family counseling for the parties beginning November 1988, 
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testified that husband perceived his role in the family to be 
that of head of household, provider and one to be respected and 
honored. (TOSC. 25, 31-33) He further testified that husband 
had been a good father. (TOSC. 45) 
4. The clinical psychologist appointed by the court to 
perform a custody evaluation (TT. 279) testified that the Iranian 
culture emphasizes honesty and the importance of family. (TT. 
281) He described the Tizpa family as fairly close knit and 
somewhat westernized in some of their habit patterns. (TT. 281) 
He further testified that the father had a reputation for 
integrity and honesty (TT. 283) and as a man who held high 
expectations for his children and students. (TT. 283-284) The 
clinical psychologist further testified that he felt the children 
should be with their father because of the inappropriate moral 
values displayed in the presence of the children by the mother. 
(TT. 288) He also testified that the mother's child-lover had 
destroyed the relationship between the mother and son. (TT. 289) 
Finally, he testified that he could find no evidence of excessive 
discipline or force from the father toward any member of the 
family. (TT. 305-306) 
5. There was testimony that husband, like wife, had 
mastered the martial arts (TOSC. 22, 54); and, that husband 
taught self-discipline and self-restraint to his students and 
children. (TOSC. 178) There was no testimony that husband 
trained police officers. 
6. Omeid, the parties' son, testified that his father 
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disciplined the children by "grounding" them. (TOSC. 197) 
7. The maternal grandmother testified that the children 
loved their father, were happy to see him arrive home and did not 
appear to be afraid of their father. (TT. 87-88) She further 
testified that husband did not appear to be more strict in his 
discipline of the children than wife. (TT. 89) 
8. Husband testified that he fled from his native 
country, beloved family and worldly possessions because of his 
concerns for his wife7 s safety and welfare during the Iranian 
revolution (TT. 353); his sorrow that wife missed her American 
family (TT. 358); and, his desire that their child be born and 
raised as an American Citizen. (TT. 358) 
9. Husband wept in court as he described his love for his 
children during the period of time when husband, and not wife, 
stayed by the children' s bedside during times of illness. (TT. 
395-396) He testified that during the marriage, when not 
working, he spent two evenings per week teaching the children 
karate and spent time with them on weekends. (TOSC. 154)5. 
10. Contrary to wife7 s claim that husband isolated wife 
from acceptable companionship with other women, wife introduced 
at the time of trial several witnesses who testified of their 
close association with the family prior to the parties' 
separation, and of their friendship, knowledge and high regard 
for wife. (TT. 111-112, 117, 123, 125, 434-435) 
11. Husband worked two jobs to support his family during 
the period of time that the family sought to establish a home in 
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the United States. (TT. 38) Husband further testified that he 
intended to terminate his second job, the karate business, which 
would allow him to be home with the children except between the 
hours of 7:30 a.m. and 5:00 p.m. (TT. 402-403) 
12. The court appointed clinical psychologist testified 
that wife's excessive spending created conflict during the 
marriage and anxiety in the husband that he could not earn 
sufficient money to meet the financial burden created by wife. 
(TT. 285-286) In the first two months after separation, wife 
charged approximately $7,000.00 against the parties' credit 
accounts during shopping sprees with her daughter and child-
lover. (TT. 42) At the time of separation, wife remained in the 
marital home, which required no mortgage payment, and husband 
provided wife with approximately $2,400.00. (TOSC. 133-134) 
Wife withdrew an additional $1,200.00 from family savings. (TT. 
175) Wife was ultimately required to assume and pay the debts 
incurred during her spending sprees. (Decree at para. 7. A. ) 
13. Husband testified that prior to this marriage, wife 
went through a rebellious period of numerous other relationships 
during her courtship with husband and experimentation with 
drugs. (TOSC. 145-146) 
14. The maternal grandmother testified that wife was 
inclined to do what she wanted during adolescence and had been 
rebellious in school. (TT. 90) 
15. Wife began an illicit affair with a sixteen year old 
boy in December, 1988, prior to the time of the parties' 
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separation. (TT. 40-41) That relationship continued through to 
the time of trial in mid-September, 1989. (TT. 143-144, 223, 
237, 326-327) Wife and her child-lover had considered marriage 
after the time of trial and the possibility of starting their 
lives together in the State of Arizona. (TT. 305, TOSC. 184) 
16. During the hearing on the order to show cause, counsel 
stipulated that wife had been charged during the period of 
separation between the parties with the offense of obstructing 
justice after giving false information to police officers 
concerning the whereabouts of her child-lover. (TOSC. 6) Wife 
also admitted to police officers that she had called the high 
school attended by her child-lover on several occasions 
purporting to be the mother of her child-lover so that the child 
would be excused from school. (TOSC. 25) 
17. The fourteen year old daughter of the parties testified 
that she lied to cover up the extent of involvement between her 
mother and her mother's child-lover (TT. 54), and that she 
accompanied her mother and her mother' s child-lover on certain 
dates, shopping sprees and a hotel stop-over. (TT. 41-43) 
18. During the parties' separation, husband was not given 
wife's telephone number so that he could contact the children. 
(TT. 52) Husband testified that he insists that the children 
love their mother, despite her conduct in the past, and he has 
taken the parties' son to counseling to resolve the child' s anger 
toward his mother. (TT. 401) 
19. The trial court did not enter a finding that the 
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appointed child custody evaluator was biased in favor of the 
x
 father; and, in fact, the trial court relied upon a portion of 
the custody evaluation to award custody of the two younger 
children to the mother. (Findings of Fact, hereafter " FF. " at 
para. 6. J. and K. ) Wife relies upon favorable portions of the 
custody evaluation to support her arguments on appeal. (Brief at 
25) 
The supposed "findings" cited in paragraphs (g) through (i) 
and (1) are really not part of the trial court's findings of fact 
at all, but only a conclusion or interpretation of the evidence 
by the wife. As such, the wife' s purported statements of fact 
pertaining to cultural bias and her husband' s use of marital 
funds deserves deference only to the extent that they are 
supported by the findings of fact and grounded in record 
evidence. 
CONCLUSION 
On review, the appellate court does not substitute its 
judgment for that of the trial court if substantial evidence 
supports the findings of fact and the trial court' s application 
of law to the facts. Paryzek v. Parvzek, 776 P. 2d 78, 83 (Utah 
App. 1989). In this case, however, deference to the trial court 
must give way in light of the fact that the trial court abused 
its discretion by awarding the wife permanent care, custody and 
control of three of the parties' four minor children in the face 
of clear and substantial evidence that the mother had surrendered 
her parental responsibilities to follow her own needs and 
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desires, which desires were contrary to the best interests of 
the children. The trial court found that husband was a fit and 
proper parent, and that the minor son of the parties had thrived 
in the temporary custody, care and control of the father. 
Accordingly, the decision of the trial court must be reversed on 
appeal and custody of the four minor children must be awarded to 
the husband. 
DATED THIS (Q^ day of August, 1990. 
DAVID/^S. tfOLOWI! 
M. JOT DOUGLAS 
Attorneys for defendant/appellant 
CERTIFICATE OF SERVICE 
The undersigned hereby certifies that on the IcSrW day 
of August, 1990, four true and correct copies of the foregoing 
Reply Brief were caused to be mailed to the following: 
Joane Pappas White 
Attorney for plaintiff/respondent 
Fifth Street Plaza, Suite 1 
475 East Main Street 
Price, Utah 84501 
(cdm\mjd\t i zpa.brf) 
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